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Ex Parte 

The Iklonorablc Michael K .  Powell 
('hairinait C o n i m i s s i o n e r  
I;cdcral Communicntions C o m m i s s i o n  
445 ~ 12th Slreel. SW. Room 8 H301 
Was l i i ng lon ,  D.C. 20554 

l'he Honorahlc K;ithlccn Q. Abemathy 
('omin iss ioner Commissioner 
Federal Commutiications Commission 
445 ~ 12th Street. SW. liootn 8 B l  15 
Lb'asliington. D.C. 20554 

~I'he I lonoi-able Michael .1 Copps 
Coni ti1 issioncr 
I:ederal Comttiunications Conitiiission 
4-15 ~~ 12Lh Strcet, SW.  Room 8 ,4302 
\\'asltin!$m, D.C. 20554 

The H o n o r a b l e  Kevin 1. Martin 

Federa l  Coinmunications Commission 
445 ~ 12th Street. SW,  Room 8 A204 
Washinston, D.C. 20554 

The Honorable Jonathan S. Adelstein 

Federal Cotnrnonications Commission 
445 -~ 12th Strcet. SW, Room 8 C302 
Washington, D.C. 20554 

Re: CC Docket Nos. 01-33X, %-98 and 98-147 

Deai. Coniinissioncrs: 

,Attieticatel C'orporalion ("Americatcl '-)I tirgcs lhe Federal Coinmunications 
('~immission (-.'(:C.. o r  .'C'omiiiissivn'') to I-ctuin local switching as an availablc Llnbundlrd 

1 Aiiiei-icdtcl. ;I Dclawarc coi~poi -at ion [hill is 3 subsidiary or  I:NTE12 Chile. is a coninion 
cari.tcr Iitwvtding dotiieslic and inlcriiational ~ ~ I ~ c ~ n i i i i u i i ~ ~ ~ ~ i ~ i i s  services. EN'I 'EL 
c'hi lc i s  thr. lai-gcs~ I1rnvider or  long distance serviccs in Chile. Amcricatel illso 
opcraks  iis a n  ln tc r i i c l  Sei.\ ice I 'rovider ("ISP'.). Americatel special i ies iil serving 
l l ispanic comniuit i t ici t i i i ~ougho i l~  thc l ln t ted  States. offering presuhscribcd (If). 
dial-ai.,iund. and prcliaid long dihiance S ~ I ' V I  , a s  \vel1 as private line and other 
I i i g l i - q ~ e t d  ,sctwices lo 11s h u i i i c s i  c u s t o i i i u s .  Anirr icatc l  does not, a[ thc present 
lintc. p r o v ~ ~ l c  any Ioc;tl ser\ , iccs to i t s  cualonicrr. 

r e e d s m i t h  c n r n  
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nctuork clement (YJNE”). Additionally. the Commission should maintain a 
tclccomniunications carricr‘s ability to combine the local switching UNE (“UNE Switching”) 
with other IJNEs. as unbundled network element platforms (“LJNE-Ps”). As Ainericatel 
demonstrates herein, any decision by the FCC to foreclose al l  access to UNE Switching (or any 
other LINE, for that niatlcr) on a nationwide basis would violate the specific language of Section 
2.5 I (ti)(?) ol’ the Communications Act [if 1934, as amcndcd (‘-Act’‘).2 While the Comniission 
may have legal authorit) to establish it national l i s t  o f  UNEs i n  the PCC’s rules,3 the 
Coinmission i s  clearly not authot-ircd by the statute to use the rulemaking process to eliminate a l l  
access to a specilic LINE. 

Accoi-ding lo the plaii i language of Section 25l(d)(2), each and every 
teleconimtinicatioiis carrier, including futurc cntrants lo  the markct, has the statutory right to 
demonstrate that, based (in its own lacls and circumstances. the carrier’s inability to obtain 
access to ii requested 1JNE. wli icl i  i s  necessary to provide service, would impair the carrier’s 
ability to providc service to custoniei-s. Under h e  very tenns o f  the statutc, which focuses 
dii.cc1ly on ”the ability ol‘thc tclccomiuunications carricr sceking access to [the U N E  or UNEs in 
qticsiion]”. t l ie t T ( ’  cannot LISC the I-ulcmakiny proccss lo declare that access to UNE Switching 
nccd not be provided b), an  iiicuinhenl local exchange carrier (‘-II,EC”) to ally competitive carrier 
untler any circtiinstanccs. (~’oiigrcss clearly tlircctcd the FCC lo ensure that every competitive 
carricr would Iiave a right to dcmonstratc that i t s  specific request for access to a particular LJNE 
satislies the “nccc I)“ and .‘innp:iir’~ tests in a given Iociition. This i t  true even ~ v h c n  requests 
for tlic very same LINE li.oni other carriers operating iii the same markel might not pass those 
tests. or even when the sanic requesting cnrrier‘s application for the identical U N E  in another 
scographic niariiet inay not be Ibund to satisl‘y the “necessary“ and “impair” requirements. 
Section 251(d)(2) o f  t l ie ACL tlcinnnds that the Commission rctain a method wlierehy a 
~clccoiiiniunicati~)iis cai-rier has access to any network elcmciit for which access thereto is 
hxhnicallq Ikasiblc. XI long as the “necessary” and ~‘iinpair’. tests are satisfied. 

As noted above, Ainericatel does not, at the present time, providc any local 
ser\liccs; iior Iias 11 souglit ccrtificatioii iis ri I-esult of a competitive local exchange car ier  
(‘.C’t,CC‘’‘) i n  an) SILIIC. Ho\\cvcr. a s  market conditions change the entry 01‘ the former Bell 
Operaling (’onipanics (-HOC;s”) into in tcrL4 I‘/\ iiiarkcts. which. iii turn. has enabled these 
bchemoths to oITcI- custonicrs t c I c c ~ ~ ~ i ~ ~ ~ ~ i i ~ i c n t i o i ~ s  services bundled on a ”soup-to-nuts” basis. 
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Americatel’s market plans might well also changt.. Americatel remains conimittcd to offering its 
c tistonier base-~thc IUS. liispanic niat .kct~~~high-qual i ty services at attractive prices, under terms 
and conditions thal niect market demand. Market forces continually require Americatel to 
reevaluate its service offerings. Given Lliese dynamic market realities, it is  foreseeable that 
Americatel might elect a (  sonic point to cntcr thc local exchange market in certain geographic 
areas o f thc  country. 

Thc U.S. Hispanic market i s  both rapidly growing and complcx i n  nature. U.S. 
(‘ensus data indicate that the number of Hispanics-an ethnic, rather than racial categorization-- 
in [ t ic Unitctl Slatcs iiicrcased b y  iiiore than 57% from I990 to 2000.4 While there arc scveral 
statcs \vi l l i  very high concentrations o f  1 lispaiiic people, Hispanics are located in significant 
numbers throughout most o f  thc U.S. For cxaniple, according to 2000 Census figures, Hispanics 
exceed 2.5% o f  the populatioii in 35 o f  the 5 0  statcs.5 In sum, there are sizable Hispanic 
coininunities scattered tlirougliout thc Unitcd States. The provision of local service to these (or 
to a portion of these) diverse conimtinilies would l ikely require a complex business strategy by 
Aniericatel or any other CLEC that was concentrating on this large market segment. I t  i s  quite 
possible t ha t  this sti.ategy niight require not only the dcploymcnl o f  facilities in somc locations, 
but :dso access LO UNE-Ps in other locations. 

Wcrc Amci-icatcl to decide that local market entry was appropriate in thc future, it 
s l io~i ld he permitled to exercise i t s  rights giaiited pursuant to Section 251(d)(2) o f  [ l ie Act  to l iavc 
;icccss to al l  teclinically lws ib le  IlNl<s---tiot .just thc IJNCs set I‘oi-th i n  the Commission’s then- 
errective I-tiles. Rather, Amcricakl .  in the event of local inarkct entry, must he afforded i t s  
slatulory rights tu obtain froiii any incurnbcnt local exchange carrier (“ILLC”)6 access to 
“iietnork elemelits on an  ~inbtindlcd basis at any technically feasible point,” according to the 
dictates of Section 251(c)(2) o l t h c  Ac t .  Amcricatel or any othei- future market entrant must be 
attbidcd thc right to dcinonstratc ~ l i a t  ;I particular lJNE ~-nhether listed i n  the FCC’s rules or 
not- meets the “necessary‘. and “impair” standards of Section 251 (d)(2) o f  the Act. Hence, as a 
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nlattcr of law. ~l ic  Commisrioo m a y  no[ write 01 amend its UNE rules to preclude any CLEC- 
no\< or 50 years from now from gaining access lo LrNC Switching whenever the "necessary" 
and "impair" requircnicnts of Section 251(d)(2) are met. Rather, the law compels thc FCC to 
provide opportunities for all tclcconiiiiutiicatioiis cai'ricrs to prove their need for access to a UNE 
S \v i tclii ng. 

Anicricatel is not arguinx hcrcin  hat every non-rural iLEC must offer UNE 
Switching to every CLEC at every end oftice, i n  every exchange, and under all circumstances. 
There inay wcll hc many SiLuations wticrc a spccitic CLtC 's  request to access UNE Switching 
liom I I  spccitic Il.IX' i n  a spccitic exchange would not satisfy tht. "necessary" and "impair" 
standards set forth i n  the  statute. I n  ho se  instances, thcrc should be no mandatory access to 
LINE Switching under the standards of tlic applicable law, as interpreted by the US72 case.' 
Yet, where a CLEC can demonstrate that access to UNE Switching is necessary to the CLEC's 
provision of service and that lack o t  access thereto would impair that CLEC's ability to provide 
such service, access should and. indeed, must bc provided.8 

Aniericatel.s position is f u l l y  consistent with the views of the Supreme Courl i n  
the l o i v ~ i  Ulilities f imird casc.9 As all in  the induslry arc wcll aware, the Supreme Court reversed 
thc FC'C's former rule on access IO UN1.k becausr h e  rulc hiled to place any limits on a CLEC's 
:~cccss to U N E s ,  i n  contravention of the statute. Thc former rule, in the view of the Court, 
perniitted < ' I  .IIC's. "rathcr than the Coinmission. to determine whether access to . . . elements is 
necessary. and whether the failure to obtain access to . . .  elements would impair thc [CLEC'sl 
ability to provide scrviccs."10 Anicricatel's proposal does not permit a CLEC to decide 
~inilaterally what LJNEs nit~st he iivailable. That decision would be left to Ihc Commission.Il 
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Likewise, Ainericatcl’s position is fully consistent with the USTA case. As the 
Commission is cognizanl. the Court o f  Apprals remanded the FCC’s UNE rules, effectively, for 
their overly broad application. The Commission deviscd UNE rules of nationwide application 
based on a conipilalion of facts and data 011 a macro level. The Court found this approach to be 
unacccplable because i t  ignored tli I‘rerences in the level of market impairment from market-to- 
market. A more granular approach, such as the one being suggested by Amencatel herein, is 
rcquircd to satisfy tlic dictatcs ol thc stattitc. 

Both thc C:oiiimission and lhc induslry have seen that the road to vigorous local 
cornpetitioii is a more windin!: and difficult path than were the roads in the long distance and 
uirclcss conipctition. Industry and Coinmission data indicate Ilia1 there is a level o f  local 
cornpctition i n  many areas of the IJniled States. However, i t  is equally clear that consumers have 
not seen the significant priccs cuts for local service that they have seen in the long distance and 
wireless markets. Accordingly, it is crilical lhal the FCC not yield to those who would eliminate 
il~ccss lo  UNE Swilching and UNE-Ps  chicfly to protecl thcir retail revenues. The law makes i t  
clear that conipctitivc carrici-s arc cntitled to access UNE Switching whcrcver the “necessary” 
and “impair” tests are met. Ainericatel urges thc Commission to protect that right, which would, 
i n  lu i -n ,  ease the travel on the road to vigorous local coiupetilion and lower priccs for consumers. 

Counsel for Ainericatel Corporation 


